UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF NEW YORK

___________________________________ X
METROPOLI TAN OPERA ASSOC! ATI ON, :
Plaintiff, : 00 Giv. 3613 (LAP)
y :
: OPI NI ON
LOCAL 100, et al. : AND ORDER
Def endant s. ;
___________________________________ X

LORETTA A. PRESKA, United States District Judge:

Def endants Local 100, Hotel Enployees and Rest aurant
Enpl oyees I nternational Union (“Local 100"), Henry Tamarin and
Dennis Diaz (collectively “Defendants”) presently nove to disn ss
the damage clains of Plaintiff Metropolitan Opera Association
(“Plaintiff”). For the reasons set forth bel ow, Defendants

nmotion i s denied.

Backagr ound

The history of this case is set forth in detail in an
Opi ni on dated January 28, 2003. | restate only those facts that
are pertinent to this notion. Plaintiff originally comrenced
this action agai nst Defendants in New York State Suprenme Court on
May 1, 2000, claimng that Defendants inproperly involved
Plaintiff in a | abor dispute between Local 100 and Rest aur ant
Associ ates Corporation (“RA"), Plaintiff’s food service provider.
On May 12, 2000, Local 100 renoved the case to this Court.
Thereafter, by Order dated October 24, 2001, | directed that

liability issues be tried prior to damage i ssues and t hat



di scovery with respect to liability conclude by Decenber 31
2001. Trial was eventually scheduled for April 15, 2002.

On the eve of trial, April 10, 2002, | granted Plaintiff’s
request for permssion to file a notion for sanctions. On Apri
11, 2002, Plaintiff filed a notion for judgnment on liability and
attorney’ s fees agai nst Defendants, pursuant to Fed. R Cv. P.
26 and 37, 28 U.S.C. § 1927 and the Court’s inherent power.
Reviewing the notion and finding it not to be frivolous, | stayed
all other proceedings, including trial, to allowthe parties to
brief the issues. Plaintiff’s notion for judgnent as to
liability and sanctions in the formof attorney’s fees against

Def endants was granted. Metropolitan Opera Association v. Local

100, 212 F.R D. 178 (S.D.N. Y. 2003)(the “Default Judgment”). In
an Qpi ni on dated August 27, 2004 (the “Reconsideration Opinion”),
Def endants’ subsequent notion for reconsideration of the Default

Judgment was denied. Metropolitan Opera Association v. Local

100, 2004 U.S. Dist LEXIS 17093 (S.D.N. Y. Aug. 27, 2004).

On February 10, 2003, counsel was present at a status
conference to determ ne how to proceed with the damages and
sanctions phase of the case. During the conference, Defendants’
counsel suggested that Plaintiff should respond to outstandi ng
interrogatories and docunent requests relating to damages.
Plaintiff’s counsel responded that “[t]he requests were, as you

may recall, for all of the contribution records and all of the



ticket sales and so forth, and it is not our intention to rely on
that kind of data to prove damages.” (Transcript, Feb. 10, 2003
at 18.)

Def endants have made this representation by Plaintiff the
subject of their instant notion to dismss Plaintiff’s damage
claims. Specifically, Defendants argue that: (1) Plaintiff
cannot recover damages w t hout showi ng financial harm and (2)
Plaintiff’s alleged “mtigati on damages” do not constitute actual

injury and are not conpensable as a matter of |aw

1. Discussion

A Recovery Wt hout Show ng Fi nancial Harm

Def endants contend that the Court nust examne Plaintiff’s
damage clains in accordance with the special standard required of
defamation clainms nade in the context of a |abor dispute.
Specifically, Defendants argue that in order to recover danages,

Plaintiff must nake a showi ng of actual harm which, according to

United States v. Linn, “may include general injury to reputation,
consequent nental suffering, alienation of associates, specific
Items of pecuniary |oss, or whatever form of harm woul d be
recogni zed by state law.” 383 U S. 53, 65 (1966).

Despite Linn's broad definition of actual harm Defendants
argue that as a corporation, Plaintiff may show reputational harm

only through financial loss. WlIf Street Supermarkets, Inc. v.

McPartland, 487 N. Y.S. 2d 442, 449 (4th Dept. 1985) (hol di ng that,
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unli ke a natural person, a corporation does not have feelings and
cannot suffer enotional harm. According to Defendants, a
failure to show financial loss is an adm ssion that a corporation
has not suffered reputational |oss.

There are a nunber of flaws in this approach. Specifically:
(1) Defendants ignore the effect of the Court’s prior rulings;
(2) Linn does not apply on the present facts because Plaintiff
has al |l eged constitutional malice and because this case does not
i nvol ve a | abor dispute; and (3) even assumi ng Linn applies,
Def endants m sunderstand and m sapply the “actual harnf standard

contai ned in Linn.

1. Prior Rulings in this Case

The Default Judgnment granted “[p]laintiff’s notion for

judgnment as to liability agai nst defendants.” Met. Opera, 212

F.RD. at 231. Upon entry of a default judgnent, the well -
pl eaded al | egations of a conplaint are to be accepted as true,
except those relating to the anmbunt of danmages. See, e.q.,

Transatlantic Marine Cains Agency, Inc. v. Ace Shipping Corp.

109 F. 3d 105, 108 (2d G r. 1997); Banbu Sales, Inc. v. Ozak

Trading, Inc., 58 F.3d 849, 854 (2d Cr. 1995). As | noted in

t he Reconsideration Opinion, “a default effectively constitutes
an admission that . . . the acts pleaded in a conplaint violated
the | aws upon which a claimis based and caused injuries as

alleged.” Met. Opera, 2004 U.S. Dist. LEXIS at *51 (quoting |
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re Crazy Eddie Sec. Litig., 948 F. Supp. 1154, 1160 (E.D.N.Y.

1996). Plaintiff’s Amended Conpl aint alleges that Defendants’
acts have danmaged Plaintiff by, anmong other things, causing
Plaintiff to initiate and pursue this action and causing
Plaintiff reputational harm and these allegations are deened
adm tted as a consequence of the Default Judgnent. (Conplaint, 11
44, 97, 113, 118, 123-26, 131-32, 137, 141.)

Def endants neverthel ess maintain that to read the Default
Judgnent as an adm ssion of the fact of damages reduces this
proceeding to an inquest. Defendants note that neither the

Transatl antic nor Banbu cases bifurcated liability and damages,

as has been done here, and argue that where liability and damages
are bifurcated, a plaintiff nust establish a causal |ink between
the all eged wong and the damages sought in the danages phase,
even if liability has al ready been established. Zhejiang

Tongxi ang Inport & Export Corp. v. Asian Bank, N A, 352 F. Supp.

2d 469, 470 (S.D.N. Y. 2005); see also Trehan v. Von Tarkanyi, 63

B.R 1001, 1009 n.12 (S.D.N. Y. 1986)(Pollack, J.)(follow ng
default judgnent establishing liability, “plaintiff is required
to introduce evidence to prove the extent of danages and, based
on this evidence, the court nust determ ne whether the relief

requested flows fromthe facts.”); Meehan v. Snow, 494 F. Supp.

690 (S.D.N. Y. 1980)(applying the “flows fromthe facts” principle



in a defamation action).?

Whi | e Def endants’ review of the case law is accurate, it is
of no particular inport to the present question. There is no
doubt that Plaintiff nust establish a causal |ink between

Def endants’ all eged wongs and the damages sought, and Plaintiff

! Though the proposition that a plaintiff nust establish a
causal link between the alleged wong and the damages sought in a
bifurcated trial is sound case law, it does not appear to be a
concept addressed in the Zhejiang case that Defendants cite.

Rat her, Zhejiang involved a shipnment under a bill of |ading.
Summary judgnent was granted on the issue of liability in favor
of the plaintiff in 2001. It was not until 2003, however, that
the question of plaintiff’s contributory negligence was settl ed;
therefore, as a damage figure had not been reached, the question
of prejudgnent interest had arisen. Zhejiang, 352 F. Supp. 2d at
469- 71.

In resolving the issue, the Zhejiang Court specifically
explained that its case was different fromone in which liability
and damages are bifurcated, id. at 472, despite Defendants
unanbi guous representation that the case was an “action
bifurcated into liability and damages phases, with causation and
damages consi dered together.” (Def’'s. Reply, 1.) In fact,
Zhejiang nore accurately stands for a proposition that supports
Plaintiff’s position:

In meking that determ nation [whether the
sumary judgrment opinion is deened a verdict,
report or decision under NY. CP.L.R 5002],
the Court nust look to see if that opinion
[deciding liability in favor of a plaintiff]
represented the point at which plaintiff’s
right to be conpensated for the damages [it]
sustained becane [] fixed in |aw I n
bifurcated trials this occurs when the verdi ct
hol di ng t he defendant |iable is rendered, since
at that point the defendant’s obligation to pay
the plaintiff is established, and the only
remai ni ng question is the precise anount that
i s due.

ld. at 472.



does not argue otherw se. However, the causal link is sinply
that the damages sought are of the type that flows fromthe

wr ongdoi ng. See, e.q., Flaks v. Koegel, 504 F.2d 702 (2d Cr.

1974). Consequently, to the extent that Defendants currently
argue that Plaintiff can prove no danages attributable to

Def endants’ acts, that argunent is foreclosed by the Default
Judgment. The fact of damages is no longer in dispute; it is the

anopunt of damages that is left to be determ ned.

2. The Damage Law Applicable to Plaintiff’'s d ains

Not wi t hst andi ng Def endants’ failure to account adequately
for the effect of the Default Judgnent, they still mstakenly

rely on United States v. Linn for the proposition that to recover

damages, Plaintiff nust show particular financial |oss. Linn
states that, where certain |anguage in a | abor dispute is per se
actionabl e, the “anount of damages which may be recovered depends
upon evidence as to the severity of harm” Linn, 383 U S. at 65.
As previously noted, “proof of such [actual] harm may i ncl ude
general injury to reputation, consequent nental suffering,
alienation of associates, specific itens of pecuniary |oss, or
what ever form of harm woul d be recogni zed by state tort |aw.”
Id. However, there are two reasons why this action does not fal
under the Linn standard for actual harm (1) Plaintiff has

all eged constitutional malice; and (2) as | previously described

both in the granting Plaintiff injunctive relief and in the
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Reconsi deration Opinion, this case cannot be considered a | abor

di sput e.

Initially, according to Gertz v. Robert Wlch, Inc., 418

U S. 323, 349 (1974), to recover “presunmed or punitive danmages,”
a defamation plaintiff need only show “actual injury” when he
cannot show constitutional malice, i.e., know edge of falsity or
reckl ess disregard for the truth. Here, Plaintiff has, in fact,
al l eged constitutional nalice in its Conplaint, and, as a result
of the Default Judgnent, such allegations are deened true.

(Compl aint, 11 32, 67, 96, 99, 112, 114, 117, 127, 133, 138.)
Def endants’ argunent that Plaintiff nmust show actual harm
pursuant to Linn is therefore incorrect.

Additionally, Linn limts its requirenent that a defamation
plaintiff show actual harmto | abor disputes. Linn, 383 U S at
65. | have already spoken in detail on the issue of whether this
case nay be considered a | abor dispute:

[ E] ven under the hypertechnical definition of

federal labor law, there was no *“labor
di spute” here. The dispute between the Union
and RA -- regarding the neans by which

Local 100 would seek to recognize the RA
workers at the Met, election or card check --
“did not concern the terns or conditions of
enpl oynent or . . . the association of or
representation of persons in negotiating,
fixing, maintaining, changing, or seeking to
arrange terns or conditions of enploynent.”
Norris-LaGuardia Act, 29 U S.C. 8§ 113(c).

Met. Opera, 2004 U.S. Dist. LEXIS at *70. 1In response,

Def endants represent that the Court of Appeals, in Metropolitan
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Qpera Ass’'n. v. Local 100, 239 F.3d 172, 178-79 (2d Cr. 2001),

“ruled” that this case involves a |abor conflict. (Def’s. Reply,
6.) This is an overstatenent. |In hearing an appeal of the
granting of Plaintiff’s notion for injunctive relief, though the
Court of Appeals mentioned Linn, it only did so in consideration
of Defendants’ First Amendnent rights. 239 F.3d at 178-79. As
my original opinion granted Plaintiff’s notion in the

alternative, Met. Qpera, 2000 WL 872829, the question of whether

or not Plaintiff and Defendants were actually involved in a |abor
di spute was not squarely presented or addressed on appeal. This
differs markedly fromthe original opinion granting injunctive
relief and the Reconsideration Opinion, where | specifically
consi dered whet her the present case could be considered a | abor
di spute under the Norris-LaGuardia Act. As previously stated,
found no such conflict between Plaintiff and Defendants — the

| abor di spute existed between Defendants and RA. Therefore, the
actual harmrequirenment outlined in Linn is not applicable to

this case.?

21t is also worth noting, however, that despite the fact

that the actual harm standard outlined in Linn is not applicable
to this case, Plaintiff maintains that it can show actual harm
Plaintiff proposes to show damages to reputation, trade, business
deal i ngs, image, good nane and fame, and the |ike. These danmage
itens certainly fall under the definition of actual harm of fered
in Linn or the nore detailed definition of actual harmoffered in
Certz, as expl ai ned bel ow.



3. The Definition and Applicability of “Actual Harnf

Def endants maintain that Plaintiff is subject to the actual
harm requi rement contained in Linn and that as a corporation,
Plaintiff’s failure to show financial harmnmeans that it cannot
recover damages. Even assum ng that Linn actually applies to
Plaintiff’s damage cl ai ns, Defendants’ argument neverthel ess
m scharacterizes and m sapplies the actual harm standard.
Initially, Defendants have offered a definition of actual harm
that is too narrow. Secondly, Defendants m sstate the law with
respect to Plaintiff’s status as a corporation; there is, in
fact, no special damage rule covering a corporation’ s defamation
cl ai ns.

Gertz clarifies the definition of actual harmoffered in

-
-
S

Suffice to say that actual injury is not
limted to out-of-pocket |oss. | ndeed, the
nore customary types of actual harminflicted
by t he defamatory fal sehood i ncl ude i npai r nent
of reputation and standing in the comunity,
personal humliation, and nental anguish and
suffering. O course, juries nust be limted
by appropriate instructions, and all awards
must be supported by conpetent evidence
concerning the injury, although there need be
no evidence which assigns an actual dollar
value to the injury.

Gertz, 418 U.S. at 349-50. The proposition that a plaintiff need

not “assign an actual dollar value to the injury” is conpletely

at odds with Defendants’ assertion that Plaintiff nust show
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particul ar evidence of pecuniary loss. 1d.3® This is further
supported by a series of cases both inside and outside of the

Second Circuit. See, e.q., Dalbec v. Gentleman’s Conpani on

Inc., 828 F.2d 921, 925 (2d G r. 1987)(plaintiff nmet her burden
by, anong other things, submtting evidence that defamatory

statenments had negatively changed the opinion of community

3 To reach this assertion, Defendants cite a group of cases
(fromwhich Gertz is notably absent) that are either inapplicable
or discuss a defamati on damage standard ot her than actual harm
Def endants cite Intercity Maint. Co. v. Local 254, 241 F.3d 82
(1st Cir. 2001) for the proposition that Linn requires a
defamation plaintiff to supply evidence, such as |ost contracts,
to show actual harm Yet whereas Intercity (and Linn) involved a
| abor dispute — a conflict over the coll ective bargaining
agreenent between an enpl oyer and the union — as stated above,
this case does not. Further, the Intercity Court dism ssed the
plaintiff’s clains because the plaintiff had “failed to introduce
nore than a scintilla of evidence of reputational harm or other
speci fic damages,” not, as Defendants suggest, for a singular
failure to provide evidence of a specific kind of danmages.
Intercity, 241 F.3d at 86. Thus, Intercity does not support
Def endants’ intimation that Plaintiff here nust show a specific
ki nd of damages.

Gateway Theatrical of Bellport, Inc. v. Assoc. Misicians of
Geater N.Y., 658 N Y.S. 2d 692 (2d Dept. 1997), only involved a
di scovery notion where plaintiffs, who clained danage to their
business in addition to reputation, were directed to disclose
financial records. No nention is nmade, as Defendants represent,
that the ordered financial disclosure was nmaterial to “determ ne
plaintiff’s alleged actual damages.” (Def’s. Br., 10).

Eden Park Health Svc. v. Otley, 451 N Y.S. 2d 250 (3d Dept.
1982) is simlarly inapplicable. While Defendants offer the case
for the proposition that a defamation plaintiff in a |abor
di spute nust allege actual injury, here, Plaintiff and Defendants
are not involved in | abor dispute and, in any event, Plaintiff
has, in fact, alleged actual injury in its Conplaint.

(Compl ai nt, 91T 44, 97, 113, 118, 123-26, 131-32, 137, 141.)
Sager v. Local 1099, 655 N Y.S.2d 953 (1st Dept. 1997) and
Newsday, Inc. v. C 1. Peck Contractor, Inc., 451 N Y.S. 2d 415
(1st Dept. 1982), are irrelevant for the very same reason
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residents about her); Brown v. Petrolite Corp., 965 F.2d 38, 45-

46 (5th Cr. 1992)(burden net through testinony as to the cost of
advertising that would be required to conbat the defamation);

| srael Travel Advisory Serv., Inc. v. Israel ldentity Tours,

Inc., 61 F.3d 1250 (7th Gr. 1995)(award of actual danages where
W tnesses testified that they were al nost fool ed by the

defamatory statenments); Ronbomv. Wbernman, 2002 W. 1461890 ( Sup

Ct. Kings Co. June 13, 2002), aff’'d, 766 N.Y.S.2d 88 (2d Dept.
2003) (burden net where plaintiff’s testinony was that defamatory
statenents were specifically designed to di scourage potenti al
clients fromhiring him.* The applicable case law quite sinply
does not require that a defamation plaintiff produce particul ar
evi dence of pecuniary |loss to establish actual harm and recover
damages.

Def endants argue, however, that this principle does not
apply to a corporate plaintiff. Though Defendants suggest that
“reputational harmto a corporation can only manifest itself in
financial loss,” they do so without legal citation. (Def’s. Br.
8.) In fact, there is no special rule applicable to corporations
for quantifying reputational injury.

Initially, Defendants’ contention that a corporation may

* Def endants object to this |line of cases on the grounds
that none involves a corporate plaintiff or features a | abor
di spute. As was shown earlier however, this case does not
I nvol ve a | abor dispute, and, as will be shown shortly, there is
no speci al danage rule for a corporate plaintiff.
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only show reputational harmthrough specific pecuniary |oss
defies courts’ basic understandi ng of defamati on damages. | have
already noted in this case that there is an “inability to neasure
accurately damage to reputation or goodwill” as well as an
“inability to determne with precision which [of Plaintiff’s]
donors determ ned not to nake contributions as a result of the

Union’s activities.” Met. Opera, 2000 W. 872829 at *5. Judge

East erbook al so noted the difficulty of such proof in |lsrael

Travel Advisory Service, Inc.:

[ H ow does [plaintiff] prove a counterfactual
proposition about the behavior of persons who
bought [its conpetitor’s] services?
[Plaintiff] was able to prove that lies had
been told, but the extent of their effect was
bound to be problematic. That is why general
damages are available in the Jlaw of
def amat i on.

61 F.3d at 1255. This principle does not sonehow becone
irrelevant for a corporate plaintiff; reputational danmages are no
easier to quantify for a corporate plaintiff than for an

i ndi vidual plaintiff.

Defendants cite Wil f St. Supermarkets, Inc. v. MPartl and,

487 N.Y.S.2d 442, 449 (4th Dept. 1985), a |abor dispute applying
Linn’s actual harmrequirenent, for the proposition that a
corporation does not have feelings and cannot suffer enotional
harm-- yet the Wl f court itself held that the plaintiff-

enpl oyer “could have shown fromdirect testinony from persons in

the conmmunity that the statenments were understood by themto
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i npeach the plaintiff’'s integrity or business nethods causing
themto shop el sewhere.” [1d. Thus, WIf falls into the standard
line of cases allowing a corporate plaintiff to show actual harm
to reputation and recover danages based on types of |oss other

t han specific instances of pecuniary business |oss. See Harwood

v. Pharmacal Co. v. Nat'l Broadcastign Co., 9 N Y.2d 460, 464

(1961) (holding that plaintiff corporation did not have to offer

proof of specific |ost sales or relationships); Den Norske

Ameriekalinje Actiesselskabet v. Sun Printing and Pub’' g. Ass’n.

226 N.Y. 1, 10-11 (N Y. 1919)(hol ding that an avernent of

speci fic damage is not necessary for a corporation in per se

i bel cases). The categories of evidence that a defamation
plaintiff may use to show actual harmare described in Gertz
above, and Defendants offer no case to contradict the established
rule that a corporate plaintiff may show reputational harm using

any or all of those categories of evidence.

B. Recovery of Mtigation Danages

Def endants al so argue that Plaintiff may not recover
attorney’s fees as mtigation damages in connection with this

case.® Defendants state that mtigation danages are only

> As a threshold matter, it is worth noting the
i nconpatibility of Defendants’ two argunents on this notion
Def endants first insist that Plaintiff can only show actual harm
by offering specific itens of pecuniary |oss and that Plaintiff
cannot and will not show such itens. It seens inconsistent for
Def endants then to decry Plaintiff’'s effort to include one of
(conti nued. . .)
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avai l able for efforts undertaken to mtigate the effects of the
al | eged defamation and that to recover attorney’s fees under such
a theory would violate the Anmerican Rule, providing that each
party bears its own litigation expenses unless an award is

aut hori zed by agreenent between the parties, statute or court

rule. Alyeska Pipeline Service Co. v. WIlderness Society, 421

U.S. 240, 247 (1975).

It is Defendants’ position on this issue, not Plaintiff’s,
that is novel. The general rule regarding attorney’'s fees is
that a plaintiff in a defamati on action has the right, “at the
risk of the wongdoer,” to “attenpt by a reasonabl e and proper
effort to prevent danage liable to result fromthe wongful act
whi ch has been conmitted against hinf and to recover fromthe

def endant the costs thereby incurred. Den Norske, 226 N.Y. at 9.

Plaintiff instituted this action “to protect the Met’s nane, its
patrons, its donors, its contributors’ nanmes and reputations
against -- to stop what the Met believes is defamation of the Met
as well as those of other people, trespass and harassnent.”
(Decl aration of Deborah Lans, dated March 4, 2005, § 11.)

Courts have consistently found attorney’ s fees generated in
the course of action that Plaintiff describes above recoverable

as mtigation damages. See Houston v. The New York Post, 1996

(continued. . .)
those specific itens of pecuniary |oss, attorney’s fees generated
in conbating the alleged defamation, as unrecoverable.
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US Dist. LEXIS 19705 (S.D.N. Y. 1997)(legal fees recoverable by
plaintiff in a defamation action incurred as part of her
mtigation damages, notwi thstanding the general rul e against

recovery of fees); DePinto v. Rosenthal & Curry, 655 N. VY.S. 2d

102, 103 (2d Dept. 1997)(“litigation expenses incurred in an
attenpt to avoid, mnimze or reduce the damage” caused by

def endant’ s wrongful conduct recoverable); Hogan v. Herald Co.,

446 N.Y.S.2d 836 (4th Dept. 1982), aff’'d, 58 N Y.2d 630
(1982) (l egal fees properly pleaded within claimfor actual

injuries); Jones v. Mher, 116 N.Y.S. 180 (N Y. Sup. C. 1909),

aff'd, 141 A.D. 919 (2d Dept. 1910) (damages included plaintiff’s
| egal fees and other costs as a consequence of unlawful conduct
of defendants, a union and its officers).

The cases that Defendants cite in opposition are either

irrelevant or misrepresented. In Olowski v. Koroleski, 651

N.Y.S. 2d 137 (2d Dept. 1996), and Gallo v. Mntauk Video, 684

N.Y.S. 2d 817 (2d Dept. 1998), both cases that Defendants cite for
the proposition that attorney’s fees are not recoverable as
actual damages, neither plaintiff requested rei nbursenment of the
fees as defamati on danages caused by defendants’ w ongful conduct
but rather as ordinary attorney’s fees. The Ol owski and

Gl lo courts’ recitation of the Arerican Rule, therefore, did not

concern the question of whether or not the fees were recoverable
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as mtigation damages.®
The parties di sagree over the proper interpretation of two
addi ti onal cases, although upon review of each case, Plaintiff’s

interpretation is nore reliable. Plaintiff cites Anerican Fed.

of Musicians v. Reno Riverside Hotel, Inc., 475 P.2d 220 (Sup.

Ct. Nevada 1970), a defamation case which held the follow ng:

The conpensatory damage award was the exact
anount of counsel fees incurred and paid by
the hotel to its counsel for services incident

to this Ilitigation . . . . This suit
apparently prevented further damage. It is
appropriate in some cases to consider

attorney’s fees as an item of damage. Since
the institution of this Ilitigation by the
hotel was due to the activity of [the union],
and the expenditure for representation of
counsel was necessary, the trial court
properly treated that expenditure as damage.

475 P.2d at 222. Defendants counter that Anerican Fed. of

Musi cians, to the extent that it suggests that attorney’ s fees

¢ Camatron Sewi ng Machines, Inc. v. F.M Ring Assoc. Inc.
582 N. Y.S.2d 396 (1s Dept. 1992), and Rosano’s Farm Store, Inc.
v. Int'l Collection Service, Inc., 495 N Y.S. 2d 264 (3d Dept.
1985), are also cited to for the proposition that “it is beyond
di spute that attorney’s fees in a defanmation action do not
constitute ‘actual damages.’” (Def’s. Br., 18.) However, neither
of these cases involved a defamation claimat all. Canmatron
concerned a dispute over a | ease and Rosano’s concerned a breach
of contract. Appending these cases as support for the notion
that attorney’s fees are not recoverable in a defamation action
is, charitably, dubious.

Def endants do cite Seattle Tines v. Seattle Miiler’'s Union
No. 32, 664 F.2d 1366 (9th G r. 1982) for a general statenent
agai nst including attorney’ s fees as conpensatory danmages, but
Seattle Tinmes specifically concerned a breach of a collective
bar gai ni ng agreenent under 8§ 301 of the Labor Managenent
Rel ations Act, 29 U S.C. 8§ 185, and is insufficient to overcone
t he substantial authority holding fees appropriate as mtigation
damages in a defamation action
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can be recovered as danages, was overruled by Sandy Valley Assoc.

v. Sky Ranch Estate Omers Ass’'n, 117 Nev. 948, 955 n.7 (2001).

Def endants apparently seize on the | anguage in footnote 7 of

the Sandy Valley opinion: “The foll owi ng cases involved issues

relating to attorney fees as an el enent of damage. Any | anguage
in these cases that suggests attorney fees were consi dered
pursuant to a rule, statute or agreenent is disapproved.” 1d.
Had Defendants read only four paragraphs further in the Sandy
Val | ey opinion, however, they would have encountered the Court’s
specific guidance as to inclusion of attorney’s fees as danages
in cases involving tortious conduct:

In contrast, when a party clains it has
incurred attorney fees as forseeabl e danages
arising fromtortious conduct or a breach of
contract, such fees are considered special
damages. They nust be pleaded as special
damages in the conpl ai nt pursuant to NRCP 9(g)
and proved by conpetent evidence just as any
ot her el ement of damages . . .. Finally, when
attorney fees are considered as an el enent of
damages, they nust be the natural and
proxi mte consequence  of the injurious
conduct .

Id. at 969. This |Ianguage can only be responsibly read as

uphol ding the Anerican Fed. of Misicians decision, and therefore

Def endants’ interpretation of the case is entirely neritless.
The parties al so clash over the proper interpretation of

Wachs v. Wnter, 569 F. Supp. 1438 (E.D.N. Y. 1983). Defendants

cite Wachs for the proposition that “attorney’s fees incurred in
and rmanagenent tinme spent comrenci ng and prosecuting a defamation

action are not considered to be mtigation danages.” (Def’s. Br.
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12.) Defendants further represent that Wachs “den[i ed]
plaintiff’s [request for] attorney’s fees incurred in prosecuting
his defamation claim” 1d. Even a cursory reading of the
Wachs opinion reveal s the exact opposite to be true.

Emmanuel Wachs was an Israeli |awer, representing hinself
pro se. |d. at 1441. He clained, as conpensatory damages, 560
hours attributable to the action, for a total of $84,000. |[d. at
1448. The Wachs court drastically reduced this request to
$12, 000, but nevertheless granted Plaintiff’s request for
attorney’s fees as conpensatory danage -- even going so far as to
rei mourse M. Wachs’ law clerks “for their assistance in
preparing his defense.” |[d. That Defendants cited the Wachs
opinion for the notion that attorney’s fees are not recoverable
as a mtigation expense is, charitably, perplexing.

In sum | find that attorney’'s fees are properly recoverable
as mtigation danages, in accordance with the considerable
authority outlined above. Defendants’ notion on this issue is

deni ed.
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| V. Concl usi on

Accordi ngly, Defendants’ notion to dismss Plaintiff’s
damage cl ai ns (Docket No. 100) is denied.
Counsel shall confer and informthe Court by letter no | ater

t han August 1, 2005 as to how they wi sh to proceed.

SO ORDERED

July | 2005

Loretta A. Preska, U S. D.J.
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